No. 1 of 1888.

An Ordinanee to amend * The Criminal Progedure Code, 1883."
(Sea No. § of 1833)

HEREAS it is expedient to amend in some respects

“The Criminal Procedure Code, 1883 ™ Be it therefors

enacted by the Governor of Cexlon, by and with the advice
and consent of the Legislative Council thereof, aa follows :

1 Before making any order, under section 177 of “ The
Criminal Procedure Code, 1883," committing the accused for
trial before the Bupreme E{mrt the police magistrate ghall,
in every case, ask the accnsed to elect from which of the
I‘Eﬂglﬂﬂl?ﬁ panels of jurors (o be summoned for attendance

pervice during the eriminal sessions at which the
accused i8 to be tried the jury shall be taken for the trial,
and the magistrate shall record such election, if made. The
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accuged pereon so electing ghall thereafter be bound by, and
may be tried according to, his election, subject, however,
in all cases to the provisions of section 283 as hereinafter
amended of the said Code.

@ In section 181 of the said Code the following words
shall be inserted at the end thereof, and the maid section
shall take effect and be construed accordingly :

and the magisirate ghall endorse the pames of such
complainants and witnesses on the backs of the respective
commitments.

3 Bection 287 of the said Code is hereby repealed, and
in lien theraof the following enactment shall take effect :

The jury shall consist of such uneven naumber, not being
lesa than eeven or more than nine, as the Governor in
Executive Council, by order applicable to any particular
district or disiricta, may direct, except where the offence
charged ie one punishable with death, in which case the
jury shall consist of nine persone. In all cases where the
trial is for anu offence punishable with death, the verdict
ghall be by o majorily of at least two-thirds: in all other
canes the verdict may be returned by a majority in number
of the jury.

4 The proviso in section 288 of the said Code is hereby
repealed, and in liew thereof the [ollowing proviso shall be
taken and read as part of the said section :

Provided that if they do not agree, the accnsed person
ghall be tried by a jury selected from the list referred to
a8 list (1) in section 323 of the said Code, onless the judge
otherwise directs ; buot in no case ghall the accosed person
be allowed ags of right the jury he asks for,

B Bection 359 shall be taken and read as though the
following words were inserted at the end thersof :

and where the evidence is taken under chapters XVI,,
XX, and XXI,, shall also be signed by the interpreter,
if any shall have been employed.

8 BSection 372 of the said Code ghall be taken and read as
thongh the following words were inserted between the
second and third paragraphs thereof :

When the conviction is nnder the Ceylon Penal Code, and
it is donbtfol under which of two sections, or nnder which
of two parts of the same section, of that Code the offence
falls, the court shall distinetly express the same and pass
judgment in the allernative.

T  Bection 389 of the said Code i hereby repealed, and in
lien thereof the following enactment shall take effect :

No convict shall, by reason of his escape from prison,
avoid any unexpired term of imprisonment, simple or
rigorons, or any other punishment to which he waa liable
under any sentence or sentences passed on him prior to his
escape.
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When sentence is passed uoder the said Code on an
escaped convict of death, or of fine or whipping with
or without imprisonment, such sentence of death, fine,
or whipping shall, subject to the provisions in the said
Code confained, take effect immediately ; and if the
imprisoninent under the new sentence is rigorous, and
such conviet was undergoing only simple imprisonment
when he escaped, the rigorous imprisonment shall take
effect immediately, and shall be enforced concurrently
with the former gentence ; but if such conviet was onder-
going rigorous imprisonment when he escaped, the
rigorons imprisonment under the new sentence shall take
effect after such convict has suffered rigorous imprison-
ment for a further period, commencing from the date
of his re-capture, equal to that which at the time of his
escape remained unexpired of his former sentence.

8 In pection 404 of the said Code the following words
shall be inserted at the end thereof, and the said section shall
take effect and be construed accordingly :

who may file his petition of appeal in the court in which

such judgment ﬂlpmlqnit.hll hia been pronounced within

twenty-one days from the date of such judgment.

8 Bection 467 of the said Code shall be taken and read as
though the following worls wers inserted at the end thereof :

And such statement, when purporting to have heen taken
on oath or afirmation in the presence of the person
affected thereby, who shall have had the opportunity to
cross-examine, shall be admmissible in evidence against snch
perzon without further proof. Provided that the witness
who made the statement is dead, or cannot be found, or is
incapable of giving evidence, or ia kept out of the way by
the adverse party, or if his presence cannot be obtained
without an amonnt of delay and expense which the conrt
congiders nnreasonable.

10 In the third colomn of schednle II. to the said Code
the words “may arrest without warrant " shall be sub-
gtituted for the worde *ghall not arrest withont warrant "
a8 applying to section 314 of the Ceylon Penal Code,

11 In the seventh column of achedule II. to the said
Code the words *“district conrt™ ghall he inserted as
applying to sectione 413, 454, 458, and 450 of the Ceylon
Penal Code, and the sl schedule shall be read and con-
strued accordingly.

12 In proceeding under chapter XVI. of the said Code,
the police magistrate may ut any stage of the inguiry regnire
the complainant or any witnese for the prosecution or
defence to execute a bond, with or without sareties, for his
appearance to prosecute or give evidence, as the case may be,
either before himself, or any other police magistrate, or before
a superior court ; and for the like purpose it ghall be lawful
for any police magistrate who examines any complainant
or witness on commission under the provisions of chapter
XXXVIL of the eaid Code, to reguire such complainant
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or witness an exsmined to execute a bond, with or with-
out sureties, as such magistrate may determine. If a
complainant or witness refuses or neglects to execute such
bond, the police magistrate may commit him to prison auntil
such bond is duly execoted, or until he shall be lawfully
discharged. -

13 The deposition of a witness, if it purporta to have
been taken and recorded in accordance with the provisions
of the said Code, shall be receivable in evidence, withont
further proof, in any inquiry or trial in which such witness
may be charged with baving intentionally given false
evidence,

Provided that the court may, if it thinks fit, sammon and
examine the jndge, magistrate, or interpreter by whom the
deposition was signed, or the person by whom snch deposi-
tion was written.

14 Where the deposition of any witnesa is tendered ino
ovidence for the purpose of proving the custody or disposal
of any matter or thing forwarded in the course of any inguiry
to any pablic otficer for examinstion or analysis and report,
or of proving the custody or disposal of any instrument
weapon, matier, or thing used in or about the commission Dé
an offence, soch deposition, if it porports to have been taken
and attested by a police magistrate in the presence of the
accneed, may be given in evidence in any inquiry, trial, or
proceeding under the said Code, althongh the deponent is
not called as a wilness, anything in the said Code to the
contrary notwithstanding., Provided alwaye that the court
may, if it thinks fit, summon and examine soch deponent
as to the snbject matter of his deposition.

156" Any police magistrate may record any statement or
confession made voluntarily by the accused at any stage of
any inguiry or trial, and the same ghall be recorded and
signed in manner provided in section 136 of the said Code in
respect of statements and confessions made before the com-
mencement of any inguiry or trial. All such first-mentioned
alatements and confessions, purporting to have been duly
recorided and signed in manner aforesaid, shall be admissible
in evidence without farther proof in any subsequent judicial
proceeding, or in any later stage of the sume judicial pro-
ceoding, subject, however, to the reguirements of the first
provisu contained in section 473 of the said Code.

18* For the purpose of enabling an accused person to
explain any cirenmstances appeuring in the evidence against
him, the court may at any stageof any inguiry or trial, without
previously warning the accused, put such questions to him
ad the court considers necessary, and shall for the purpose
aforesaid question him generally on the case after the
witnesses for the proseculion have been examined and befors
he is called on for his defence. No cath or affirmation shall
be administered to the accused.

* Seo section 17 of Ordinance No, 22 of 1890,
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The accused shall not render himeelf liable to punishment
by refusing to answer such questions, or by giving false
answera to them.

All questions put to, and answers given by, the accused
ghall, except in the Bupreme Court, be recorded, signed, and
certified in the same manner as the examination referred to
in sections 368, 369, and 370 of the said Code.

Ezxplanation.—The azamination of the seccused 18 for the purpose
of enabling him to explain any circumetances appearing in
evidence against him, and should, therefore, not be & general
exasmination on whatever might suggest itself to the court.
The discretion given by this section for questioning & prisoner
in not for the purpese of driving him to make statements erimi-
natory of himself. Itcan only be properly ueed for ascertainin
from a prisoner how he may be able to meet facts dmclmuﬁ
in avidenee against him, so that those facte should not stand
againat him unaxplnined. DQuestions must not, therafore, ba put

to the prisoner merely to supplement the case for the prosecution
when it is defactive,

17 Whenever there is reason to believe that the delay
occasioned by obtaining the endorsement of the magistrate
within the local limits of whose joriediction a warrant is to
be exccuted will prevent soch execution, the magistrate
igsuing the warrant may, if he sees fit so to do, direct the
warrant apecially to any person ; and a warrant so apecially
directed shall have effect, and may lawfully be executed by
such person withont such endorsement as aforesaid any-
where within the island, anything in the said Code to the
contrary nut.w:t.hatand.mg‘

Provided always that upon the execntion of such warrant
the provisions of sections 60 and 61 of the said Code shall

apply.

18 Any warrant directed to any police officer may also
ba execnted by any other police officer whose pame is
endorsed upon the warrant by the officer to whom it is
directed or endorsed.

18 1If in the conrse of a trial by jury before the Supreme
Court any witness shall on any material point contradiet the
evidence previously given by him at the inguiry before the
magistrate, it shall be lawful for the presiding judge, npon
the conelugion of auch trial, to have such witness tried by the
same jury on an indictment which may then and there be
prescnted by the Attorney-General in the form (4) contained
under the heading of © Charges with two or more heads" in
schedule ITI. to the said Code ; and such witness, if convieted,
ghall be liable to the punishment prescribed in section 190
of the Ceylon Penal Code.

Provided, however, that the presiding judge may, if he
congiders expedient, adjourn the trial of such witness for snch
period as he may think fit, and may commit such witness
to custody or take bail in his own recognizances or with
sureties for his appearance ; and such adjourned trial shall
Lo before the same or any other jury as the judge may direet.
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20 Whenaver a magistrate or judge in proceeding under
chapter X XXTIL. of the said Code has occasion to subject any
accused person who is suspocted to be of nneound mind to
medical observation, he shall remand soch person once or
oftener for gnch reasonable tima as shall be apecified in the
order of remand, either to the custody of the fiscal to be by
him detained in prison, or of the officer in charge of such
house or place of obaservation as may be appointed by the
Governor nnder the provisions of section 6 of * The Lonacy
Ordinance, 1A73,” to be by euch officer detained in such house
or place of observation. And overy person so remanded shall
be subject to the inspection of the medical officer of the
prison, or of the house or place of obeservation, in which he
may be detainad,

21 Whenover n male offender nnder twelve years of age
ig sentenced by any court to whipping without any other

unishment in addition thereto for any offence either under
the Ceylon Penal Code or any other Ordinance in force in
this colony, such whipping, which shall in no case exceed
ten strokes with a light cane or rattan, shall be inflicted
forthwith within the court premises and in the presence, if
hea desires to be present, of the parent or gunardian of snch
offender, anything in “The Criminal Procedure Code, 18583,"
to the contrary notwithstanding. Provided that such whip-
ping shall not be inflicted unless it appears to the court that
the offender is in a fit state of health to nndergo the same.

29 This Ordinance and the Ordinance No. 3 of 18133,
intituled *The Criminal Procedure Ende 1853, shall be
read together as one Ordinance.

7th Jannary, 1888.



