No. 14 of 1888.
(A2 amended by No. 4 of 1800.)

An Ordinance providing for the Registration of Trade Marks,

HEREAS it is expedient to provide for the registration

of trade marks in this ialand : Be it therefore enacted

by the Governor of Cevlon, by and with the advice and
consent of the Legislative Cooneil thereof, as follows :

1 This Ordinance may be cited as “The Trade Marks
Ordinance, 18588 ; " and it shall come into operation at such
time as the Governor ghall appoint by Proclamation® to ba
published in the Governmeni Gazetie.

Preliminary,

2 Inand for the purposes of this Ordinance, onless the
context otherwise requires—

“Person" includes a body corporate.

“ Colonial Becretary " includes any assistant to the Colonial
Secretary to the extent to which he may be autho-
rized by general or special order of the Governor to
discharge the functiong of the Colonial Secretary
under this Ordinance,

“ Prescribed " means preseribed by the schedule to this
Ordinance or by general rnles nnder or within the
meaning of this Ordinance,

“The court™ means the district court of Colombo.

2 (1) A “trade mark" must consist of or contain at least one of

the following essential particulars :
(z) A name of an individoal or firm printed, impressed, or
woven in some particular and distinelive wanner ; or
(8) A written signatore or copy of a written signature of the

individual or firm applying for registration thereof asa
trade mark ; or

* Proclaimed the 26th day of March, 1888,
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(¢) A distinctive device, mark, stamp, brand, heading, label, or
ticket ; or
{(d) An invented word or invented words ; or
{¢) A word or words having no refersnce to the character or
quality of the goods, and not being a geographical name.
(2) There may ba added to any one or more of the essential
El.rt.in:ulu.ru mentioned in sub-section 1 any letters, words, or
gures, or combination of letters, words, or figures, or any of them,
but the applicant for registration of any such additional matier
must state in his npplication the essential particulam of the trade
mark, and muost disclaim in hig application right to the exclo-
sive use of the added matter, and a copy of the statement and
disclaimer shall be entered in the register.
(3) Provided as follows :

{¢) A person need not under sub-section 2 disclaim his own
nama or the foreign equivalent thereof, or his place of
business, but no entry of any such name shall affect the
right of any owner of the same name to use that name
or the foreign equivalent thereof.

(¥) Any apecial and distinctive word or words, letter, fguore,
or combination of letters and figures nsed as a & mark
before the coming inte operation of this Ordinance may
ba regiatered as a trade mark under this Ordinance.

Regiztration of Trade Marks,

3 (1) Any person claiming to be the proprietor of a trade
mark may by himself or his agent apply to the Colonial
Becretary for an order for the registration thereof.

2) The application muet be made in the prescribed form,
and muost be accompanied by not leas than t representa-
tions of the trade mark.

{(3) The applicant must state the particular goods or classes
of goods in connection with which he desires the trade mark
to be registered.

{(4) The application must be left with, or sent by post to,
the Colonial Becretary,

(9} The date of the delivery or receipt of the application
shall be endorged thereom, and recorded in the Colonial
Secretary's office.

(6) When an applicant for the registration of a trade mark is
ont of the island at the time of making the application, he shall
give the Colonial Becretary an address for service in the island,
and if he fails to do so the spplication shall not be proceeded with
until the address has been given.

4 (1) Upon sach application as aforesaid, the Colonial
Secretary may, after such inguiry ae he thinks fit, and
sabject to the provisions hereinafter contained, make an order
anthorizing the registration of the trade mark,

(2) When an order has been made under this section, the
Colonial Becretary shall cause the trade mark to be registered
in & book to be kept by him for that purpose, and to be
called the register of trade marks,

(3) The date of registration shall be recorded in the said
regiater,
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b Where registration of a trade mark shall not be
completed within twelve months from the date of the
application, by reason of default on the part of the applicant,

Colonial Secretary shall give notics of the non-complelion
to the m:ﬁfimm or fo hiz agent, and if al the exrpivationof
SJourteen days from that notice, or of such furiher time as the
Colonial Secretary may in special cases permit, the regiatra-
tion ia not completed, the application shall be deemed lo be
abandaoned,

6 A trade mark must be registered for particular goods or
classes of gooda.

7 When a person claiming to be the proprietor of several
trade marks, which, while resembling each other in the
material particulara thereof, yet differ in reapect of (a) the
statement of the goods for which they are respectively used
or proposed to be msed, or (f) statements of nombers, or
(c) statements of price, or () statements of quality, or (¢)
slatements of names of places, seeks to register sanch trade
marks, they may be ragistered as a series in one registration,
A geries of trade marks shall be assignable and transmigsible
only as & whole, but for all other purposes each of the trade
marks composing & series shall be deemed and treated as
registered separately.

8 A trade mark may be registered in any colour or colours,
and such registration shall, snbject to the provisions of this
Ordinance, confer on the registered owner the exclusive
right to use the same in that or any other colour or coluours.,

8 Everyapplication for registration of a trade mark nnder
this Ordinance shall, as soon as may be after its receipt, be
advertised by the Colonial Secrelary in the Gouvernment
(Frzeeife and in one or more of the local newspapers, unless
Jhe Colonial Secretary refuse fo enfertain the application.

10 (1) Any person may, withinene month, or such further
time, nol erceeding three months, as the Coloninl Secretary
may allow, of the advertisement of the application, give
notice in duplicate to the Colonial SBecretary of opposition
to registration of the trade mark, and the Colonial Secretary
ghall pend one copy of such notice to the applicant.

{2) Within one month after receipt of such notice, or such
furthertimeas the Colonial Secretary may allow, the applicant
may send to the Colonial SBecretary a counter-statement in
duplicate of the grounds on which he relies for his applica-
tion ; and if he does not do so shall be deemed to have
abandoned his application.

3) If the applicant sends such counter-statement, the
Colonial Secretary shall furnish a copy thereof tothe parson
who gave notice of opposition, and shall require him to give
security in such manner and to such amount as the Colonial
Becretary may require for euch costs as may be awarded in
respect of such opposition ; and if such security is not given
within fourteen days after such requirement was made or
gach further time as the Colonial Becretary may allow, the
oppogition shall be deemed to be withdrawn,
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Registration of Trade Marks,

(4) If the person who gave notice of opposition duly givea
such security as aforesaid, the Colonial SBecretary ahall inform
the applicant thereof in writing, and thereafter the case shall
be deemed to stand for the determination of the court.

(5) If the applicant abandons his application after notice of
opposition in puorsuance of this section, he ahall be liable to pay
mmmt such costs in respect of the ition aa tha
Coloni tary may determine to be reasonable.

GD&E] Where the opponent is out of the island he shall give the
oniel Secretary an address for service in the island.

11 (1) When a case stands for the determination of the
gourt under the provisions of the last preceding section, the
Colonial Secretary shall require the applicant, within one
month or such further time as the Colonial Becretary may
allow, to make a written application to the court for an erder
that, notwithstanding the oppogition of which notice has been
given, the registration of the trade mark be proceeded with
by the Colonial Becretary, or to take such other procesdings
as may be proper and necessary for the determination of the
case by the court.

(2) The applicant shall therenpon make his application or
take such other proceedings as aforesaid, within the period
of one month above named, or such further time as the
Colonial Secretary may allow, and shall also within the like
period give notice thereof to the Colonial Secretary.

(3) Lf the applicant shall fail to make such application or
to take such other proceedings, of which failure the non-
receipt by the Colonial Secretary of the gaid notice shall be
sufficient proof, the applicant shall be deemed to have
asbandoned his application.

12 A trade mark when registered shall be assigned and
transmitted only in connection with the good-will of the
bnaine=s concerned in the particular goods or classes of goods
for which it has been registered, and shall be determinable
with that good-will.

13 Where each of several persons claims to be registered
as proprietor of the same trade mark, the Colonial 8
may refuse to register any of them nntil their rights have
been determined according to law; and the Colonial Secretary
may require the claimants to submit their rights to the conrt.

14 The manner in which the rights of sauch claimants
may be submitied to the conrt shall, unless the court other-
wise order, be by a epecial case, and such special case, which
shall be subject to a etamp duty of one rupee, shall be filed
and proceeded with in like manner ag any other special case
submitted to the court, or in such other manner as the court
may direct. The special case may be agresd to by the
claimante, or if they differ may be eettled by the Colonial
Becretary on payment of the prescribed fee,
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156 (1) Except where the court has decided that two or
more persons are entitled to be registered sa proprietors of
the same trade mark, the Colonial S8ecretary shall not register
in respect of the same gooda or description of gonds a trade
mark identical with one already on the register with respect

to such goods or deascription of gooda,

(2) Ezcept as aforesaid, the Colonial Becretary shall not
registar with respect to the same goods or description of

goods a trade mark hawving such resemblance fo a trade
mark already on the register with respect to such goods or

description of goods as to be calcolated to deceive,

18 1t shall not be lawfnl to register as part of, or in

combination with, a trade mark any words the use of which
wonld, by reason of their being calculated to deceive or
otherwise, be deemed disentitled to protection in a couart of

justice, or any scandalons design.

17 (1) Nothing in this Ordinance shall be construed to

prevent the Colonial S8ecretary entering on the

the prescribed manner, and subject to the prescribed con-

ditions, as an addition to any trade mark—

iater, in

(a) In the case of an application for registration of a trade

mark nsed before the coming into operation of this
Ordinance, any distinctive device, mark, stamp,
brand, heading, label, ticket, letter, word, or figure,
or combination of lettera, wordas, or figures, though
the same is common to the trade in the goods with
respect to which the application is made ;

(&) In the case of an application for registration of a trade

mark not ueed before the coming into operation of
this Ordinance, any distinctive word or combina-
tion of words, though the same is common to the
trade in the goods with respect to which the
application is made.

(2) The wpplicant for registration of any such addition muost,

however, state in his application the essential particular of the
trade mark, and must disclaim in hie application any right to the
exclusive use of the pdded matier, and a copy of the statement

and disclaimer shall be entered on the register.

Provided that a person need not under this section disclaim his

own name or the foreign equivalent therecf, or his

business, but no entry of any such name shall affect the right of
any owner of the same name to uwse that name or the foreign

equivalent thereof.

(3) Any device, mark, stamp, brand, heading, label, ticket,
letter, word, figure, or combination of letters, words, or

place of

gum, which waa or were, before Lthe coming into operation

this Ordinance, publicly nsed by more than three persons
on the same or a similar description of goods, shall, for the
of this eection, be deemed common to the trade in

such goods.
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Eftect of Registration.

18 Application for registration of a trnde mark shall be desmed to
ba equivalent to public use of the trade mark, and the date of the
application shall, for the purposes of thia Ordinance, be deemed
to be, and as from the tweniy-second day of December, ome
thousand eight bundred and eighty-eight, to have been the date
of the regiatration.

18 The registration of a person as proprietor of a trade
mark shall be primd facie evidence of his right to the
exclugive use of the trade mark, and shall, after the expiration
of five years from the date of the registration, be conclusive
evidence of his right to the exclusive use of the trade marlk,
subject to the provisions of this Ordinance.

20 A person shall not be entitled to institote any pro-
ceeding in a eivil court to prevent or to recover damages for
the infringement of a trade mark, unless, in the case of a
trade mark capable of being registered under this Ordinance,
it has been registered in pursuance of this Ordinance ; or, in
the case of any other trade mark in use before the coming
into operation of this Ordinance, regizstration thereof, nnder
this Ordinance, has been refused. The Colonial Secretary
may, on request, and on payment of the prescribed fee, grant
a certificate that such registration has been refused.

20 (a) In am action for infringement of a registered trade mark the
eourt or & judge may certify that the right to the exclosive use of
the trade mark came in question, and if the court so certifies, then
in any subsequent action for infringement the plaintiff in that
action, on obtaining a final order or Jndgment in his favour, shall
have his full costs, charges, and axpenses, as between proctor and
client, unless the court trying the subsequent action certifiea that
he ought not to have the rame.

Register of Trade Marks,

21 There shall be kept at the Colonial SBecretary’s office
& book called the register of trade marks, wherein shall be
entered the names and addresses of proprietors of registered
trade marks, notifications of assignments, and of transmissions
of trade marks, and such other matters as may be from time
to time prescribed.

22 %] At a time not being less than two months nor
more than three months before the expiration of fourteen
vears from the date of the registration of a trade mark, the
Colonial Hecretary ghall send notice to the registered pro-
prietor that the trade mark will be removed from the
register nnless the proprietor pays to the Colonial Secretary
before the expiration of such fourteen years (naming the
date at which the same will expire) the prescribed fee ; and if
sach fee be not previously paid, the Colonial SBecretary shall,
at the expiration of one month from the date of the giving
of the first notice, send a second notice to the same affect.

(2) 1If such fee be not paid before the expiration of such
fourteen years, the Colonial Secretary may, after the end of
three months from the expiration of such fourteen years,
remove the mark from the register; and so from time to
time at the expiration of every period of fourteen years.
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(3) If before the expiration of the said three montha the
registered proprietor pays the said fee together with theaddi-
tional preacribed fee, the Colonial Becretary may, without
removing such trade mark from the register, aceept the said
fee as if it bad been paid before the expiration of the said
fourteen years,

(4) Where after the gaid three months a trade mark has
been removed from the register for non-payment of the
rescribed fee, the Colonial Secretary may, if satisfied that it
just 8o to do, reatore auch trade mark to the register on
payment of the preacribed additional fee.

() Where a trade mark has been removed from the
regigter for non-payment of the fee, or otherwise, such trade
mark shall, nevertheless, for the purposs of any application
for registration daring one year next after the date of anch
removal, be deemed to be a trade mark which is already
registered, unless if is shown to the satisfaction of the Colonial
Secretary that the non-payment of the fee arises from the
death or bankruptcy of the registered propriefor, or from his
having ceased lo carry on business, and that no person
claiming under that propriclor or under his bankruplcy is
using the trade mark.

Feneral.

23 There shall not be entered in the register kept under
this Ordinance, or be receivable by the Colonial SBecretary,
any notice of any trust expressed, implied, or constructive,

24 The Colounial Secretary mAy refuse to register a trade
mark of which the nse would, in his opinion, be contrary to
law or morality.

@5 Where a person becomes entitled by assignment,
transmission, or other operation of law to a registered trade
mark, the Colonial Seeretary shall, on request, and on proof
of title to his satisfaction, canse the name of such person to
be entered as proprietor of the trade mark in the register of
trade marka. The person for the time being entered in the
register of trade marks as proprietor of a trade mark shall,
subject to the provigions of thiz Ordinance and fo any rights
appearing from such register to be vested in any other person,
have power abeolutely to assign, grant licenses as to, or
otherwise deal with, the same, and to give effectual receipts
for any consideration for anch assignment, license, or dealing,
Provided that any equities in reapect of such trade mark may
be enforced in like manner as in respect of any other

personal property.

268 The register kept nnder this Ordinance shall at all
convenient times be open to the inspection of the public,
subject to the provisions of this Ordinance and lo such
regulations as may be prescribed ; and certified copies,
pealed with the seal of the Colonial Secretary’s office, of any
entry in any such register shall be given to any person
requiring the same, on payment of the prescribed fee

[§ 12,4 of 1860]
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27 Printed or written copies or extracta purporting to be
certified by the Colonial Secretary, and sealed with the seal
of the Colonial Becretary's office, of or from any document,
register, and other book filed or kept nnder this Ordinance
in the said office, shall be admitted in evidence in all conrts
in this colony, and in all proceedings, without further proof
or production of the originals.

28 (1) The court may, on the application of any person
aggrieved by the omission withount sufficient caumese of the
name of any person from the register kept under this
Ordinance, or by any entry made withouot sufficient cause in
any snch register, make such order for making, expunging,
or varying the entry as the court thinks fit; or the court
may refuse the application ; and in either case may make
such order with respect to the costs of the procesdings as the
court thinks fit,

(2) The court may in any proceeding under this section
decide any guestion that it may be necessary or expedient to
decide for the rectification of a register, and may direct an
issne to be tried for the decision of any guestion of fact, and

may award damages to the party aggrieved.

() Any order of the court rectifying a register shall
direct that due notice of the rectification be given to the
Colonial Becretary.

29 The Colonial Secretary may, on request in writing,
accompanied by the prescribed fee—

(z) Correct any clerical error in or in connection with an
application for the registration of a trade mark ; or

(b) Correct any clerical error in the name, style, or
addresa of the registered proprietor of a trade
mark ; or

(¢) Cancel the entry or part of the entry of a trade mark
on the register : Provided that the applicant aceom-
panies his request by an affidavit made by himsalf,
stating his name, address, and calling, and that he
ie the person whose name appears on the register
a8 the proprietor of the said trade mark.

() Permit an applicant for registration of a trade mark to amend
bis application by omitting any particulsr gooda or classes
of goods in conneclion wi w{luh he has desired the trade
mark to be registered,

80 (1) The registered proprietor of any registered trade
mark may apply to the court for leave to add to or alter
guch mark in any particular, not being an essential particular
within the meaning of thise Ordinance ; and the court may
refuse or grant leave on guch terme as it may think fit,

(2) Notice of any intended application to the court undar
this section shall be given to the Colonial Becretary by the
applicant ; and the Colonial SBecretary shall be entitled to be
heard on the application,
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(3) 1f the court grants leave, the Colonial Secretary shall,
on proof thereof, and on payment of the prescribed fee,
cange the register to be altered in conformity with the order
of leave.

31 Every application made to the court under section
11, 28, or 30 shall be subject to a slamp duty of one rupee,
and all proceedings thereander shall be conducted in such
manner a8 the court may direct,

32 The minimum stamp duties chargeable in the district
courte in civil proceedings under the provisions of the
Ordinunce for the time being in force relaling to stamps
shall, so far as the same may be applicable and except as
herein otherwise provided, be charged in all proceedings in
the court under thie Ordinance. But in no case shall the
Colonial Secretary be required to nse any stamp or be charged
with any stamp duty.

33 Every judgment or order by the district court under
this Ordinance shall be subject to an appeal to the Bupreme
Court, and such appeal shall be subject to the same rules
which govern interlocatory appeals from district coorts;
and the minimnm stamp duties chargeable in the Bopreme
Court under the provisions of the Ordinance for the time
being in force relaling to stamps shall, 8o far as the same
may be applicable, be charged in all proceedings relating to
or in connection with sach appeal,

34 Where any discretionary power i8 by this Ordinance
given to the Colonial Becretary, he ghall not exerciae that
power adversely to the applicant for registration of a trade
mark without (if so required within the prescribed time by
the :{)plimnt} giving the applicant an opportunity of being
heard personally or by his agent.

36 The Colonial Secretary may, in any case of doubt or
difficulty arising in the administration of any of the provi-
giona of thisa Ordinance, apply to the Attorney-General or
Solicitor-General for directions in the matier.

38 A certificate purporting to be under the hand of the
Colonial Secretary as to any entry. matter, or thing which he
is anthorized by thia Ordinance, or any general roles made
thereander, to make or do, shall be primd fucie evidence of
the entry having been made, and of the contenta thereof, and
of the matter or thing having been done or left nndone.

37 (1) Any application, notice, or other document autho-
rized or required to be left with or sent to the Colonial
Becretary, or to any other person under this Ordinance, may
be gent by & registered letter through the post ; and if so sent
ghall be deemed to have been o left or given respectively at
the time when the letter containing the same would be
delivered in the ordinary course of post.

(2) In proving such service or sending, it shall be sufficient
to q;‘u?a that the letter waes properly addressed and registered
&t the post office.
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38 Whenever the last day fixed by this Ordinance, or by
any role for the time being in foree, for leaving any document
with, or payiug any fee to the Colonial Secretary, shall fall on
a public holiday, it shull be lawful to leave such document or
to pay such fee on the day next following such public holiday,
or holidays if two or more of them occar consecutively.

39 If any person is, by reason of infancy, lunacy, or other
inability, incapable of making any affidavit or doing any
thing required or permitted by this Ordinance, or by any
rules made under the anthority of this Ordinance, then the
guardian of such incapable person, or if there be none, any
pergon appointed by any court possessing jurisdiction in
respect of the property of incapable persons, upon the
petition of any person on behalf of such incapable person, or
of any other person interested in the making of such affidavit
or doing such thing, may make such aflidavit, or an athidavit
a8 nearly corresponding thereto as eircumstances permit, and
do such thing in the name and on behalf of auch incapable
person ; and all acts done by such substitate shall, for the
purposes of this Ordinance, be as effectnal as if done by the
person for whom he is substituted.

30 (a) Thare shall be paid, in respect of applications and registra-
tion and other matters under this Ordinance, such feos as may
from time to time be prescribed by the Governor in Executive
Council.

40 (1) The Governor in Executive Conncil may from
time to time make such general roles, prescribe soch forme,
and do such things as he thinks expedient, snbject to the
provisions of this Ordinance—

(a) For regulating the practise of registration under this
Ordinance ;

(4) Forclassifying goods for the purposes of trade marks ;

(¢) For prescribing the fees payable in respect of appli-
cations and registration and other matters under this
Ordinance, and the mode of payment of the same ;

(d) Generally for regulating all thinge by this Ordinance
placed under the direction or control of the Colonial
Sooretary.

2) Any rules made in purgnance of this section shall be
ublished in the Gorvernment Gazetle, and it shall be lawful
or the Governor, in Executive Conucil, by Proclamation to

be published in the Government Gazelle, to alter, amend, or
ravoke any such rules,

Protectivn of Trade Marks registered in Greal Brilain,

41 (1) Any person who has registered a trade mark Iin
Great Britain shall be entitled to registration of his trade
mark onder this Ordinance in priority to other applicanta ;
and such registration shall have the same date as t.ta date of
the application for registration in Great Britain,
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Provided that his application ia made within four months
from his applying for protection in Great Britain.

Provided that nothing in this section contained shall entitle
the proprietor of the trade mark to recover damages for
infringements happening prior to the date of the actual
registration of his trade mark in thie colony.

(2) The use in this colony during the period aforesaid of
the trade mark shall not invalidate the registration of the
trade mark.

(3) The application for the registration of a trade mark
nnder this section must be made in the same manner as an
ordinary application under this Ordinance,

Provided that any trade mark, the registration of which
hae been duly applied for in Great Britain, may be registered
ander this Ordinance.

Offereces.

423 (1) If any pereon makes or cuuses to be made a
false entry in the register kﬁg.t ander this ﬂrdmauﬂe, or a
writing falsely purporting to a copy of an entry in any
such register, or produces, or tenders, or causes to be produced
or tendered in evidence any muhwrmng knowing the entry
or writing to be false, he shall be guilty of an olfence, and
punished with simple or rigorons imprisonment for a term
not exceading seven years.

{(2) Any person who describes any trade mark applied to
any article sold by him as registered, which is not a0, ghall
be guilty of an offence, und liable on conviction to a fine not
exceeding fifty rupees, A person shall be deemed, for the
purpoees of this section, to describe that a trade mark is
registered, if he sells the article with the word “registered,”
or any word or words expressing or implying that regisira-
tion has been obtained for the article, stamped, engraved, or
impressed on, or otherwise applied to, the article.

(3) Any person who, without the authority of Her Majesty,
or any of the Royal Family, or of any Government Depart-
ment, assiimes or uses in connection with any trade, business,
calling, or profession the Hoyal Arms or arms so nearly
resembling the same as to be ealculated to deceive, in such a
manner as to be caleulated to lead other persons to believe
that he is carrying on histrade, business, ealling, or profession
by or nnder snch anthority as aforesaid, shall be guilty of an
offence, and liable on conviction to a fine not exceeding one
hundred rupees.

43 All offences under this Ordinance are hereby declared
to be * non-cognizable " and * bailable,” within the meaning
of thore terme as defined in section 3 of *The Criminal

Procedure Code, 1853."

Offenoea,
Falrification of
entries in
register.

Falsely
desoribin
trade mork s
regrintered,

Unauthorized
mssumption of
royal arms.

Do noes
pon-cognizahle
and bailabla,



612 ORDINANCE No. 14 or 1888,

Regeatration of Trade Marks.

BrEEDULE.

Form of application for Registration of Trade Mark.

(One representation to be fixed within this square, and two
others on separate sheets of foolscap of same size.)

(Bepresentation of a larger size may be folded, but must be
mounted opon linen and affized hereto.)

You are heraby requestad to regster the a.mum pan ing trade mark
%n Cligsg =, from in -!urs, ahects, und plates; in Class ——, Steam
ngines and Boilers ; and in Clasa—, ﬁ’armmg Apparatus) in the

» Who claima to -ba the proprietor thereof.

Registration Fees anclosed, Ra.

name of (a)

: (Signed) ———
To the Hon. the Colonial Becre A
Colonial Secretary's Office, Colombo.

{a) Hera insert logibly the nams, .udﬂii::u, and business of the individnsd
or

Note.—Btate whethar the trade mark has or has not been in nes before the
eoming into operation of this Ordinance.

22nd December, 1888,



